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UAE RECORD 

The record in this case has not been prepared in accord- 
ance with the Rules of Procedure. The Federal Rules of 
‘Criminal Procedure provide that the rules and practice 
governing the preparation and form of the record on 
appeal in civil actions shall apply to the record on appeal 
in all criminal proceedings, except as otherwise provided 
mn the Rules of Criminal Procedure. (Rule 39(b)(1)). 
It is to be noted that the appellant has not complied 
Swith Rule 75(a) of the Rules of Civil Procedure. That 
Rule provides: 


; “(a) Designation of Contents of Record on Appeal. 
' Promptly after an appeal to a court of appeals is taken, 
the appellant shall serve upon the appellee and file with 
the district court a designation of the portions of the 
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record, proceedings, and evidence to be contained in ff 
record on appeal, unless the appellee has already ser 
and filed a designation. \WWithin 10 days after the sery 
and filing of such a designation, any other party to 
appeal may serve and file a designation of additio 
portions of the record, proceedings, and evidence to 
included. If the appellee files the original designat 
the parties shall proceed under subdivision (b) of 
rule as if the appellee were the appellame 


There has been no designation of the record on appeal 
either served upon the appellee or filed with the Distrié 
Court. This affirmatively appears from the Transcrip 
of Record herein. The appellant did file a statement @ 
points apparently in an attempt to comply with the pro 
visions of Rule 7a(d). Wis desionation of pote v= 


. , 


unnecessary to serve and file a concise statement of th 


not served upon appellee. It, of course. would have be@ 


points on which the appellant intended to rely if he hae 
served and filed a designation of the portions of 
record to be contained in the record on appeal and desig: 
nated the whole record. We find now, in his brief, ap 
pellant asks this Court to supplement the record that ha 
been printed herein. 

In appellant’s brief, the statement is made “Appellant 
requests to charge, omitted from the record through if 
advertence, are appended hherete . (Bis emeee 
at Page 45 is the appendix referred to. 


to supplement the record in this case by appending @ 
portion of the record to his brief. We cannot concur i 


The omission resulted solely from the appellant’s failu 
to comply with the Federal Rules of Civil Procedure. 


ae 


SIAtTEMENT OF FACT 
The statement of fact contained in appellant’s brief 


Scrap material at the Great Falls Army Airbase (R. 78). 
M nvitations to bid on this scrap material were mailed to 


Marvey B. Apperson, First Lieutenant, United States 
Air Force (R. 59), in the performance of his duties, and 
in conjunction with the purchasing and contracting offi- 
cer, mailed out the invitations to bid (R. 78). The ap- 
pellant here, Meyer Schneider, was the successful bidder 
‘on the scrap wool and cotton materials (R. 79-80). 
Schneider did not immediately come from his place of 
Business in New York City to Great Falls, Montana, to 
take possession of the material and make payment in 
accordance with his bid. The contract provided that he 
was to remove the material from the Base within ten 
days (R. 82-83). On November 15th, the defendant 
Schneider had a telephone conversation with Lieutenant 
mxpperson, the Base Salvage Officer, in which it was 
pointed out that the space being used to store the material 
Be chased by the Defendant Schneider was needed. (R. 
82-83). It was arranged during that telephone conver- 
Sation between Meyer Schneider and Lieutenant Apper- 
json that Meyer Schneider would be in Montana on the 
16th or 17th of November, 1948. He did not appear. As 
a result, Lieutenant Apperson called him long distance 
and again advised him to come out and remove the mate- 
ial, Otherwise, his contract might be cancelled and the 


record, proceedings, and evidence to be contained in the 
record on appeal, unless the appellee has already served 
and filed a designation. \WWithin 10 days after the servi¢ 
and filing of such a designation, any other party to the 
appeal may serve and file a designation of additiona 
portions of the record, proceedings, and evidence to MB 
included. If the appellee files the original designation, 
the parties shall proceed under subdivision (b) of this 
rule as if the appellee were ihe appellamnice - 


There has been no designation of the record on appeal} 
either served upon the appellee or filed with the Distriet 
Court. This affirmatively appears from the Transem it 
of Record herein. The appellant did file a statement 
points apparently in an attempt to comply with the pros 
visions of Rule 73(d). This designation of points was . 
not served upon appellee. It, of course, would have been 
unnecessary to serve and file a concise statement of they 
points on which the appellant intended to rely if he had 
served and filed a designation of the portions of they 
record to be contained in the record on appeal and desig= 
nated the whole record. We find now, in his brief, ap: 
pellant asks this Court to supplement the record that has 
been printed herein. 

In appellant's brief, the statement is made “Appellant’s 
requests to charge, omitted from the record through in 
advertence, are appended hereto”. (Br. 3). Beginning 
at Page 45 is the appendix referred to. 

We submit that this Court should not permit appellant 
to supplement the record in this case by appending ¢ 
portion of the record to his brief. We cannot concur in 
the statement that the omission was through inadvertence. 
The omission resulted solely from the appellant's failure 
to comply with the Federal Rules of Civil Procedure. 
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SEATEMENT VO We xXe i 
Site statement of fact contained in appellant’s brief 
; appears to be inadequate. Hence, this statement. 

In the month of August, 1948, there was a surplus of 
scrap material at the Great Falls Army Airbase (R. 78). 
Invitations to bid on this scrap material were mailed to 
| prospective bidders in the months of August and Septem- 
ber of 1948 (R. 78). 

Harvey B. Apperson, First Lieutenant, United States 


MAir Force (R. 59), in the performance of his duties, and 
in conjunction with the purchasing and contracting offi- 
cer, mailed out the invitations to bid (R. 78). The ap- 
pellant here, Meyer Schneider, was the successful bidder 
on the scrap wool and cotton materials (R. 79-80). 


Schneider did not immediately come from his place of 


Business in New York City to Great Falls, Montana, to 
take possession of the material and make payment in 
accordance with his bid. The contract provided that he 


was to remove the material from the Base within ten 


days (R. 82-83). On November 15th, the defendant 


Schneider had a telephone conversation with Lieutenant 
Apperson, the Base Salvage Officer, in which it was 
pointed out that the space being used to store the material 
purchased by the Defendant Schneider was needed. (R. 
82-83). It was arranged during that telephone conver- 
sation between Meyer Schneider and Lieutenant Apper- 
son that Meyer Schneider would be in Montana on the 
16th or 17th of November, 1948. He did not appear. As 
a result, Lieutenant Apperson called him long distance 
and again advised him to come out and remove the mate- 
rial. Otherwise, his contract might be cancelled and the 


he would come to Great Falls, AMlontana, on Novembem) 
22, 1948. On the morning of November 22, 1948, ‘hig 
defendant was in Great Falls, Montana, and a meeting 
was arranged for 10:00 or 10:30 A. M. that day ati 
Airbase (R. 84-85). 

At about 10:00 A. M., Sergeant Raymond P) 7ilens 
the non-commissioned officer in charge of the Base Sal- 
vage Office, met the defendant at the main gate of they 
Airbase pursuant to instructions given him by Lieutenant 
Apperson (R. 218-219). 

When the two arrived at the Base Salvage Office, them 
were piles of surplus clothing apparent. (R. 219 and 
Record 85-86). At this point, it became apparent thaq 
Schneider intended to do more than pick up the scrap 
material on which he had been the successful bidder. 
Before the arrival of Lieutenant Apperson at the Bass 
Salvage Office, he had a conversation with Sereeaim 
Aulgur and suggested the possibility of the Sergeant 
profiting by “a deal between the two of is! hee 

Tt becomes necessary to call attention briethe)tomul 
duties assigned to Lieutenant Apperson as Base Salvage 
Officer. (R. 340, 140-142). 

The testimony of Major C. E. Redding, Adjutant 
General of the Base, was that Lieutenant Apperson was 
Base Salvage Officer from August, 1948, until February, 
1949, and specifically was Base Salvage Officer on No- 
vember 22 and 23, 1948, the dates referred to in the] 
indictment. (R. 146-147). Some of the duties assigned 
to Lieutenant Apperson appear from excerpts of “Exhibit 
1” read into the record. (R. 70-77). He was to acemtes 


Rie fie 


the Commanding Officer on all salvage activities at the 
Base. He was not accountable for property turned in for 
salvage but was responsible for the proper storage and 
disposition of salvage turned over to him. (R. 70). He 
was required to protect the interests of the Government 
and to prevent errors, fraud or theft (R. 76). 

To get back to the events at the Great lalls Airbase 
on November 22. Lieutenant Apperson came into the 
Salvage Office at about the time that the improper pro- 
posals were being made by the defendant to Sergeant 
Bulsur. (R. 221). This was at about 10:30 A. M. (R. 
85). The defendant walked into the back part of the 
warehouse with Lieutenant Apperson and inquired about 
merchandise other than that already purchased by him. 
The defendant next proposed that he and the Lieutenant 
get together and trade, or substitute, some of the salvage 
material for the scrap that had been purchased by the 
defendant. He informed Lieutenant Apperson that he 
would give him half a quid to a couple of Gs and said 
he had the money right there, slapping his brief case to 
indicate the presence of the money to take care of the 
Lieutenant (R. 88). Schneider informed Lieutenant Ap- 
person that there was money to be made in this sort of 
business and in the fashion proposed by him. (R. 89). 
He demonstrated a knowledge of the operations of the 
Quartermaster and informed Lieutenant Apperson con- 
cerning his operations at other bases (R. 90). Lieutenant 
Apperson did not accede to any of the proposals made 
but was non-committal. (R. 90). The defendant was 
shown the merchandise he had purchased (R. 89) and 
Seaivommr!:15 or 11:30 A. M. lett the Airbase (R. 90). 
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An appointment was arranged for the following day at. 
about 2:00 o'clock in the aftemmoon{ Ro 93)n 
The following day, November 23, Lieutenant Apperson 


met the defendant at the main gate of the Airbase and 


) 
drove him to the Salvage Office. The Lieutenant place y 
a jacket file in front of Schneider containing a list of 
useful salvage items that were in storage at the Airbasé 
at that time. (R. 94). Schneider opened it and the Lieus 
tenant pointed to the cost of the salvage to the Governé 
ment, (R. 94), which sum was upwards of $36,000.00 
(R. 104). When this material was sold, it brought im 
to the Government $8,000.00. (R. 148-149). Arrange- 
nents were made for the employment of Army personnel 
to be paid by Schneider, to load material which the deg 
fendant had legitimately purchased. (R. 95-96). 
Lieutenant Apperson and Schenider went to a ware 
house on the Airbase, Warehouse Number 1045. This? 
warehouse contained a large amount of salvage clothing 
and none of the scrap legitimately purchased (R. 96). 
The defendant directed the loading of this material on 
a truck and then from the true on 10) a iipeteaieeam 
(R. 96-97). The quantity was stated to be almost @ 
warehouse full. (R. 97). The defendant kept note of 
what was taken from Warehouse Number 1045 and 
loaded into the freight car at the Airbase (R. 98-100). 
When that warehouse was practically empty (R. 103- 
104+), the defendant, in company with Lieutenant Ap- 
person, supervised some of the loading of the scrap 
material that Schneider had contracted to purchase from 
the Government. (R. 104-107). It is to be remembered > 


that the items contained in Warehouse Number 10457 


ree 


were salvage items as distinguished from scrap material, 
and that no purchase of the salvage material in Ware- 
house 1045 had been made. 

Thereafter, Schneider and Lieutenant Apperson left 
the Airbase and came into the City of Great Falls. (R. 
106-107). They first entered a bar and had a couple 
-of drinks (R. 107). They then went to Schneider’s room 
at the Park Hotel in Great Falls, Montana (R. 108). 
After some discussion about paying off, the defendant 
Stated “I will give you $1400.00.” The Lieutenant did 
not say anything but indicated dissatisfaction. Where- 
upon Schneider counted out $1500.00 and gave it to the 
Lieutenant (R. 110-111). The Lieutenant requested an 
envelope in which to place the $1500.00, which consisted 
of fifty twenty dollar bills and fifty ten dollar bills. He 
was furnished an envelope having the defendant’s letter- 
head on it. (R. 110-112). Lieutenant Apperson left the 
room at the Park Hotel within a very few minutes. Be- 
fore leaving, Schneider told him that he hoped this was 
not the last deal they would have and told him that if 
he ran into anything that might be of interest to not 
hesitate to call him collect at his New York residence 
(R. 111-112). Just as soon as the Lieutenant arrived in 
the Lobby of the Park Hotel, he handed the envelope 
containing the $1500.00 to Federal Bureau of Investiga- 
tion Agents (R. 112-113), who had been advised of the 
defendant’s conduct on November 22, 1948, and who 
had so far as possible kept in touch with the events that 
occurred on November 23, 1948. The agents went to 
Room 340 at the Park Hotel and placed Schneider under 
mirest (R. 258). 
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An indictment was returned charging in two count 
a violation of the provisions of Section 201, Title 18 
United States Code. The first count charged that on o1 
about the 22nd day of November, 1948, the defendan# 
promised a bribe, and the second count charged the giving” 
of a bribe on or about November 23, 1948. i 

SUFFICIENCY OF INDICTMENT ( 

The contention is made in Appellant's brief that doubt 
is cast upon the indictment by reason of the fact that 
the caption of the first count of the indictment cites 
Section 201, Title 18 U. S. C. “Offer of Bribe = mm 
that the charge contained in Count 1 charges a promise 
of a bribe. It is clear that the contention that this am 
error or ground for dismissal of the indictment is with- 
out merit. Rule 7(c) of the Rules oi Criminal Procedurg 
provides that an indictment or information shall state for 
each count the official or customary citation of the statute, 
rule, regulation or other provisions of law which th@ 
defendant is alleged therein to have violated. The rule} 
provides further: 


“Error in the citation or its omission shall not be 
ground for dismissal of the indictment or mformation 
or for reversal of a conviction if the error or omission) 
did not mislead the defendant to his prejudice.” 


A review of the record in this case will readily demon- 
strate that the error did not mislead appellant to his 
prejudice. 

The appellant relies upon the case of Blunden, et at. @. 
United States, 169 F. (2d) 991 to contend that the in- 
dictment in this case is insufficient as a matter of law. 
It appears from what is stated about the information in 


that case that the charge was not as complete as the 
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charge made in this case. In the Blunden case, the infor- 
mation did not charge the appellants with the intent to 
influence to commit a fraud on the United States or to 
|make opportunity for the committing of a fraud, yet, 
as pointed out by the Court, those additional offenses 
are included within the terms of Section 201 of Title 18, 
me 5. C. 

The contentions made by the appellant that the indict- 
ment in this case is insufficient as a matter of law over- 
look em@emeryeine Rules of Criminal Procedure, Ihe 

indictment in this case is sufficient and we believe what 
was said by this Court in United States v. Bickford, 168 
F. (2d) 26 is particularly applicable. The District Judge 
in that case held the indictment fatally defective because 
m did not aver that the Clerk of the Court had competent 
authority to administer an oath to Bickford who was 
Eharged by indictment with perjury. The Court stated: 
“The criminal rules were designed to simplify ex- 
isting procedure and to eliminate outmoded technical- 
ities of centuries gone by. Certainly Rule 7(c) was 
not intended to be less liberal than is the modern 

Dtacmecwou the federal courts to consider the adequacy 

of indictinents on the basis of practical as opposed to 

technical considerations. It has long been settled in 
the federal jurisdiction that an indictment is good if 

(Wieetires facts sufficient to imform the defendant 

of the offense with which he is charged, and (2) if 

its averments be sufficiently certain to safeguard the 
accused from a second prosecution for the same act. 

Haener v. United States 285 U. S. 427, 52 Ct. 417, 

Joma, S01; Berger v. United States 295 U. S. 78, 

55 S. Ct. 629, 79 L. Ed. 1314; Hopper v. United States, 

9 Cir., 142 F. 2d 181. As observed in Hagner v. United 

Sidtesmcupira, at page 433 of 285 U. S., at page 420 

of 52 S. Ct., ‘It is enough that the necessary facts 
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appear in any form, or by fair construction can be- 
found within the terms of the indictment. Measured 
by these standards, the sufficiency of the indictment 
before us is not open to debate.” 


Mention is made in appellant's brief of the fact tham 
the two counts of the indictment relate but to a single 
transaction. Any contention that it 1s improper to allege 
the offenses here in two counts cannot be sustained ag 
stated by the court in 


United States vw. Machelsons 
165 FO (Gap a. 


“We think that Congress, as it lawfully may, prog 
vided that to ‘offer’ a bribe and to ‘give’ a bribe aim 
two distinct crimes even when parts of a single trans- 
action, since the one (to ‘give’) involves an elemen™ 
which the other (to ‘offer’) does not. The test, ag 
stated in ‘Morean ¥. Devine, 237 U. 3S. G52 
S. Ct. 712, 714, 59 L. Ed. 1153, is “whether Separaum 
acts have been committed with the requisite criminal 
intent 


This court fully discussed a contention of this kind 
in the case of 


Catrino wv. United States 
176 F. (2dy 884 


The foregoing decisions are particularly applicable to 
this case as the promise to give a bribe was made on 
November 22, 1948, and on the following day, November 
23, 1948, the bribe of $1,500.00 was paid. 

It is submitted that the counts of the indictment herein 
conform to the decisions of this Court on the sufficiency 
of the indictment under the new Rules of Criminal Pro- 
cedure. 
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ey PAE yPROPOSITION THAT THE GOVERN- 
ee NT BAILED TO PROVE THE COMMISSION 
Sree wernivVilb WITHIN THE SCOPE OF THE 
Se eteS AND FAILED TO PROVE THAT 
MIEORENANT APPERSON HAD ANY AU- 
EO OR OFFICIAL DUTY IN CONNEC- 
mee Vi THE SALE OR DISPOSITION OF 
co mRNMENT SURPLUS PROPERTY. 


The appellant, under Point 2 in his brief, submits the 
proposition to this Court. Ife would have this Court 


"believe that there was no matter pending before Apper- 


son for official action and that there was no unlawful 
act or violation of duty induced by the appellant. He 
quotes evidence from the record in this case in an attempt 


to establish a lack of authority vested in Lieutenant Ap- 


person to negotiate a sale of the merchandise taken from 
Warehouse 1045 by appellant. It is to be noted that the 
statute prohibits a fraud or the making of an opportunity 
for the commission of a fraud on the United States and 
further prohibits the inducing to do or omit to do an 
act in violation of lawful duty. 

The indictment in this case is drawn in accordance 
with the statute and does incorporate in both counts an 
allegation that the defendant acted as he did with the 
intent to influence Lieutenant Apperson to allow and 
make opportunity for the commission of a fraud on the 
United States, and to do an act in violation of his lawful 
duty. 

The record does not contain, in its entirety, plaintiff's 
Exhibit Number 1, the United States Air Force Regula- 
tions governing the duties of Base Salvage Officer (R. 
70). The portions of plaintiff's Exhibit Number 1] read 
fomtiemyiry are included im the record (kk. 70-77). At 
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the outset, the regulations governing Lieutenant Apper 
son as Base Salvage Officer provide: : 


“The salvage officer acts for the Conmmanding Offi- 
cer on all salvage activities at his installation, He 1S 
not accountable for property turned in for salvage but 
is responsible at all times for the proper storage and 
the disposition of salvage turned over to him. The 
salvage officer will exercise strict supervision over all 
transactions and will use due caution and diligence fd 
prevent irregularitics or opportunities jor fraud and/or 
collusions (Atalics’ supplied jp Gl 70 
We call particular attention to the fact that the salvage 

officer is not accountable for property turned in for 
salvage (lk. 70). 

It appears further from the regulations that the Base 
Salvage Officer could dispose of property other than by 
- 
salem kee 
Under certain circumstances, spot negotiated sales] 
FIN te S: } 

could be made. The regulations provide: 


eee 


: 
Spot negotiated sales’ and contracts will be 
processed as follows: (1) The Base Salvage Ottices 
will: (a) Obtain written authorization from the area 
salvage officer to conduct the sale by the spot negotia- 
tion sales method. Requests will contain a complete 
statement of all facts relevant to the proposed sale anda 
a statement showing that the Government will obtain 
a more definite tangible benefit by use of the spot 
negotiation method of sale than would be obtained 
through competitive bidding by use of DA AGO Form 
1025,” (UK, 73). 


We submit that the opportunity is contained in the 
foregoing paragraph for the Base Salvage Officer to 
obtain, through deceit and deception, authorization to 
conduct a spot negotiated sale. We do not believe, as is 
apparently contended by appellant, that in order to sus- 
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tain a conviction in this case it would be necessary to 
show that the Lieutenant must have had authority to 
legally conduct a spot negotiated sale. When one has 
been bribed to do an act, the action taken in accordance 
with the bribe is, of course, not legal action. This is the 
fallacy in the argument submitted to this Court by 
appellant. 

We find further that the regulations applicable pro- 
vide that the Base Salvage Officer is to protect the inter- 
ests of the Government and to prevent crrors, fraud or 
pheji, (R. 76), and that the Base Salvage Officer is re- 
quired to maintain records. (R. 77). 

The appellant in this case did propose that the records 
required of Lieutenant Apperson could be covered to 
deceive the Quartermaster of the Army if Lieutenant 
Apperson would accede to the proposal of the appellant. 


“A. Well on the way up there to that coffee shop 
he said that a deal like that would be easy enough to 
cover. He acted that he knew all about how records 
were kept and had quite a knowledge of the Quarter- 
master operations and said a deal like that would be 
edeyeemomol to cover.’ (R. 90). 


That certainly is a proposal to perpetrate a fraud upon 
the Government. 

On November 22, the date on which the promise to 
give a bribe was made and the basis for the first count 
in the indictment, the appellant proposed that Lieutenant 
Apperson substitute useful items, 1. e., salvage, for the 
scrap material that had been legitimately purchased by 
the appellant. 


“A. Yes, he wanted to get together with me or 
trade some of the scrap that he had legitimately pur- 
chased; he wanted me to substitute some of the useful 
items for this scrap, and he went on to say that he 
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would take any amount and that he would give me, 
said he would give me half a quid to a couple Gs, and 
he further said ‘I have got the money right here’ and 
slapped his brief case to indicate he had a couple Gs 
to take care oi me, "Cheeoae 


That proposal, we submit, is in violation of the duties 
assigned by the regulations to the Base Salvage Officer, 
Lieutenant Apperson in this case. 

The appellant's contention that the offense can only 
be committed if a bribe was offered or paid to induce 
Lieutenant Apperson to do an act in accordance with 
every legal requirement cannot be sustained. See Daniels 


vu. United Stakes, 1/ Pa Zay me 


In addition to the authority outlined in plaintiff's Ex- 


hibit Number 1, Lieutenant Apperson testified that he 
had authority to ship the salvage material after it had 
been loaded in the freight car. 


“OQ. Lieutenant Apperson, did you have the right 
or the authority after the stuff was im the caro seng 
it off to Mr. Schneider? 


Yes, I could hawe sent ator an ne 
Without violating any rule and regulation? 
No. 

Without having been— 


I wouldn’t have sent the good stuff to him, no. 


O PIO FO > 


Of course you wouldn't. I just asked you if you 


had he right to send that stuff through without any — 


permission ae om anybody to Mr. Sehnciee in the very 
form that it was put on and the very manner that it 
Was put on? 


A. Yes, I could have sent it to hin. 
Q. Without getting paid for the merchandise? 


A. Well, I had better explain a little. I am re-@ 
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sponsible for that equipment. If I had sent it to Mr. 
Schneider, I would have had to pay for it myself. 
Cio: 

You would be responsible to whom? 

To the United States Government. 

You mean a financial responsibility only? 
That is right. 

And that is the only responsibility ? 

That is right. 


As long as you paid for the merchandise you 
would have been absolved from any responsibility ? 


OPOPOPO 


A. I would have had to pay for the amount it cost 
the Government. That is what we call pecuniary lia- 
bility. 

©. You would have to pay the $36,000? 

Peiepiesume So. 

Ome wd that is all? 

A. I presume so.” (Record 189-190). 

Lieutenant Apperson could properly expand on the au- 
thority conferred upon him by the regulations. He could 
testify concerning his duties. 


Sabbatino, et al. v. United States, 
298 F. 409. 


This Court in the case of Cohen, et al. v. United States, 
144 F, (2d) 984 at 987 stated: 


“(3) To constitute the offense of bribery within the 
meammaoeot 18 U. S. C. A. Sec. 207, it is sutiicient if 
iemaevion to be affected by the bribe was a part of 
any established procedure consistent with the authority 
of a governmental agency.”’ 


The evidence in the present case was sufficient to come 
within the foregoing. 
The appellant submits that on the authority of Blunden 
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c. United States (C. C. A. 6, 1978) 109 F. (2a) 7 7 aie 
this prosecution must fail. There is much said in that 
decision to sustain the conviction in this case. 


“The construction of the applicable statute c= 
now Sec. 201, Title 18 U. S. C. A., seems well settled 
in this jurisdiction. In United States v. Birdsall 23@ 
U. S. 223, 34 S. Ct. 512, 58 L. Ed) S30 iia a ms 
held that every action of a person acting on behalt es 
the United States that is within the range of his oift- 
cial duty comes within the purview of the section. am 
to constitute it G@fficial action, it 1s not necessam tiias 
it be prescribed by statute, hut it is sufficient that it 
be governed by a lawful requirement of the department 
under whose authority the officer is acting; and that 
it is not necessary that the requirement should be pre- 
scribed by a written rule or regulation. In Rembrandt 
vy. United States, 6 Cir., 281 1) 122) this @oti aie 
that the statute refers not merely to influencing a de- 
cision on any question, but also to influencing action 
on any matter, and that the statute was) appiteapi sis 
a situation where the advice and recommendation of ) 
the Government employee involved would be influential 
in securing the decision desired by the persons offering 
the bribe, even though the employee did not have the 
authority to make the final ruling.” 


The foregoing statement is in direct contradiction to 
appellant's contentions. “the Court, in that case, pointed 
out that the charge made was not as broad as it might 
have been. 


“A caretul reading of the information shows that it 
did not charge the appellants with the intent to in- 
fluence Flisek to commit a fraud on the United States 
or to make the opportunity for the commission of such 
a fraud, although such additional offense is included 
within the terms of the statute.” 


In the present indictnient the charge is broad and does 
include the allegations of fraud and opportunity for the 
commission of a fraud on the United States. 
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ote sOURSTION OF IMPROPER REFER- 
mee OTHER OFFENSES AND THE 
Smee OF THE WITNESS WALKER KE- 
fo wING TELEPHONE CONVERSATIONS 
ree we Pa LLANT. 


The appellant has submitted that this case should be 
reversed because of improper references made to other 
offenses supposedly committed by the appellant and be- 
cause the court permitted the Witness Walker to testify 
concerning telephone conversations had with the appellant. 

In his argument on Point 3, appellant quotes from the 
opening statement of the prosecution and the reference 
made to a conversation with Lieutenant Apperson, which 
it was expected would be testified to. Both the court and 
counsel, as stated by the appellant, (Br. 23), advised the 
jury to disregard anything that was not testified to by 
witnesses during the trial. The Court particularly pointed 
out that the jury would be warned in the instructions 
concerning any statement of that kind. (R. 51-52). We 
find no request by appellant to instruct on this phase of 
the case. 

Lieutenant Apperson could properly have been per- 
initted to testify to any conversation had with the ap- 
pellant during the course of his dealing with appellant. 
The Lieutenant, in his testimony, did not refer again 
to the matters objected to by the appellant. 


“A. We went into the coffee shop and got a cup 
of coffee and at that time Schneider began to tell me 
about how he operated at other bases and that he 
explained to me he operated quite a bit at a large depot 
down south and very carefully avoided telling me where 
that depot was. He said that he had dealt quite often 
through salvage agencies and at that time I think he 
said something about a cousin or somebody that had 
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been in the Quartermaster Corps during the war, that 
wasn't material the conversation at the time. I (69) 
told him, well, I was very noncomimittal, I didn’t say 
one way or another, By that time it was about 11215 
or between 11:30, and I had been Officer of the Day 
and up the night before and | went into the commer- 
cial transportation office where [ could get a telephone 
and call a taxicab tor Schnee Salar 


That is as close as Lieutenant Apperson came to sup- 
plying the statements made by counsel in the openins 
address to the jury. 

The Court was more than fair with 1h@ dete oan 
believe that statements made bv appellant to Apperson 
about transactions that the appellant may have had 
other bases were admissible. We eall attention to just how 
fair to appellant tlie Trial Jud@etwac: 


“MR. LEIBOWITZ: | object to the answermiie= 
ject to the question on the ground it is wholly imma- 
terial to the matters in the indictment and avincli 
cannot prove any offense in the indictment at all, and 
it was done after the act of the loading of the mer- 
chandise; I think the thing is over. 


MR. LAMB: The question, your Honor, was )hai 
took place in the building in the salvage yard. 


THE COURT: J think amy conversation shes cen 
them that refers some other matter has no connection 
with this is not relative to this case, this charge here. 
I will sustain the objection as to that. What is it, some- 
thing in New Orleans? 

MR. LAMB: I agree with you as far as theyaigy ec 
is concerned. Much of this evidence of the activities 


in other Army Depots is being offered for the purpose 


of showing that (85) the defendant well knew the 
transactions. 


THE COURT: Well you have already showmelhis 
familiarity in this business that he is engaged in; he 
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has dealt with other salvage bases and stations but 
when it comes to anything that hasn’t any bearing on 
or legal connection and unconnected entirely with this 
transaction, and Mr. Leibowitz’s objection to that is 
sustained. 


MR. LEIBOWITZ: May I have the answer stricken 
out? 


THE COURT: Yes, as far as New Orleans or any- 
thing going on down there; was it New Orleans? 


A. No, sir, New Mexico. 


THE COURT: All right, it will apply to New 
Mexico.” (R. 104-105). 


Objection is made to the admission of a statement 
made by the Witness Aulgur. The appellant quotes a por- 
tion of the Witness’ answer (Br. 24). The complete 
answer is as follows: 


“A. Mr. Schneider referred to the property laying 
on the floor and asking if some kind of a deal couldn’t 
be made. I informed him the property had been listed 
for sale and would be published in the very near future 
and if he cared to, he could look the property over and 
I would give him a form showing the property so he 
could submit a bid (210). And as I started to go after 
the form he made the remark that he thought I mis- 
understood him; he meant just a deal between the two 
of us. I further informed him that the property was 
up for sale and that nothing could be done; if he 
wanted to bid on it, that he could. And then I handed 
him a copy of the list we had made up to submit the 
property for sale. While I was giving him the list 
there was some remark made about a lot of money 
could be made, and approximately that time Lieutenant 
Apperson came in.” (R. 221). 


Most certainly, the witness could testify as to any con- 
versation he had with the appellant Meyer Schneider. It 
was Sergeant Aulgur who met Meyer Schneider at the 
main gate of the Airbase and drove him to the salvage 


office (R. 219-220). Whether this evidence was pre- 
judicial or not is immaterial. It was admissible. It wag 
the first conversation that Mleyer Schneider had with 
anyone at the Airbase with reference to acquiring surplus 
property. Appellant contends, in his brief, that that evi- 
dence tended to show that he made illegal overtures toa 
Sergeant Aulcur. The evidence was admissible and did 
tend to show that the defendant was interested in aca 
quiring salvage property. Whether he acquired it through 
a fraudulent transaction with a Sergeant or a Licutenang@ 
made little difference to him. [t 1s ome of the steps lead# 
ing up to and directly related to the overtures immediately 
thereafter made to Lietttenant Apperson 

The evidence was adniussible. The situation is similar 
to that considered by this Court in the case of WweCoy @ 
United States, 169 F. (2d) 776, 753, wherein this Court 
stated: 


(5, 6). Since a state of mind is diffieult tomprove 
precisely, evidence of surrounding circumstances may 
be admitted to prove intent. Shreve v. United states 
9 Cir., 103 F. (2d) 796, 803, and cases citedmiiemeim 
In United States v. Unam, supra, 148 @) (2d) eae 
189, the court admitted testimony of a 1938 transaction 
because it was pertinent to the instant charge in that 
it’ * * * bore heavily on his imtemt im tle 1930) iat annie) 
transaction. It proved his “knowledge” and threw light 
on his purpose in the 1939 transaction’ (6). Evidence 
was properly admitted as to MecCoy’s attempt to induce 
Lahren to do that which later he succeeded in inducing ¥ 
Browning to do. Lahren’s testimony as to advice and 
aid of McCoy and that McCoy made out applications 
which Lahren later refused to go on with, was properly 
admitted. No error was committed in regard to this 
subheading.” 


We next consider the testimony of the witness Walker 
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regarding the telephone conversations had with the ap- 
pellant. It does not appear to us that any proper objec- 
tions were made to the evidence if it was objectionable. 

The appellant would have this Court believe that the 
telephone conversations were highly prejudicial and con- 
tends that they were irrelevant and immaterial to the 
‘issues being tried. The fact is that the telephone conver- 
sations testified to by Private Walker were all relevant 
to the scrap material that had been purchased by the 
appellant. 

The first call, as related by the witness, was to the 
effect that the appellant wanted to know what the mate- 
rial he had purchased consisted of (R. 211), and that 
was all there was to it. 

The second call, as related by the witness, is to the 
effect that the appellant wanted to know about any over- 
age. In other words, excess in quantity, and in addition 
inquired as to whether or not he could be accommodated 
by way of separating the socks from the other material. 
(R. 212). There was nothing that could be construed 
as prejudicial to the appellant in that conversation and 
when the witness was cross-examined, he certainly testi- 
fied that nothing improper had been said by the appellant 
during the conversation (R. 216-217). 

In the third telephone conversation testified to by the 
witness Walker, the only thing the witness stated was 
that something was said by the appellant about coming 
out. Apparently, meaning come out to Montana. (R. 214- 
215). The third call was turned over to Lieutenant Ap- 
person (R. 215). Lieutenant Apperson testified concern- 
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ing that telephone conversation without objection (R 
82-84). 

We find nothing that could possibly be construed a 
prejudicial to the appellant in the testimony of the wit 
ness Walker. Yet, we find a statement in appellant’s briefj 
“It is clear that the purpose of introducing it was 
show that appellant was laying the ground work for 
some ulterior approach. Of course, this was flatly at 
variance with the theory of defense attempted to) be das 
veloped on cross-examination of Apperson that appellant 
came to Montana at the instance and solicitation of Ap- 
person.”” (Br. 27). The record just does not sustain the 
statement that there Was an attempt to lay the meme 
work for some ulterior approach. The idea that this tes4y 
timony was at variance with the theory of the defense | 
attempted to be developed on cross-examination of Lieu- 
tenant -\pperson that appellant came to Montana at the 
instance and solicitation of Apperson is an idea that we 
now find in the brief of appellant and is not an idea that 
can be found in the record im this ease: 

As a matter of fact, there could be no variance in tis 
case so far as the defense is concerned. The evidences 
all on one side, the Government’s case. No evidence what- 
ever was introduced by the defendant, appellant here. As 
stated by this Court in the case of McCoy v. United 
States, 169 F. (2d) 776, the evidence introduced by the 
Government stands upon its own intrinsic merit. The 
Government's case and the evidence presented is undis- 
puted, unexplained and uncontradicted. See Guerera v. 
U. S., 40 F. (2d) 338; Affroma vo. U.S. 1 
3; McCoy v. U. S. 169 Fi 2ape ae 
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| We submit that the Court did not err in the particulars 
suggested by appellant under Point Number 3 and Point 
Number 4 set out in Appellant’s Brief. 


nome COURT PROPERLY RERUSED 
Piagi@@ewN IS COUNSEL THE RIGHT TO IN- 
Saelerih MEMORANDA OF THE WITNESS 
MATTHEWS. 


John J. Matthews, a Special Agent of the Federal 
Bureau of Investigation, was called to testify concerning 


his part in the apprehension of the appellant for the 
offense with which he is charged by indictment in this 
case. (R. 244-297). 

The statements made in appellant’s brief would tend 
to completely mislead this Court as to the fact. The wit- 
ness did, at one time, during his direct examination, refer 
to notes that he had made (R. 272-273). He looked at 
these notes for the purpose of refreshing his recollection 
as to a conversation had with the defendant after the 
defendant had been arrested and arraigned before the 
United States Commissioner (R. 268). That is the only 
time that the witness referred to his notations. Only as 
to that one conversation with the defendant Schneider. 
During the cross-examination, counsel for the defendant 
addressed an inquiry to the Court: 


“MR. LEIBOWITZ: Would I be permitted to ex- 
amine those notations, your Honor? 


THE COURT: Well I think not, if Mr. Matthews 
Climccmieat he can testify from it 


MR. LEIBOWITZ: Well I would like to make a 
record here. J want to note my objections to the refusal 
of the court to permit me to examine the records made 
by the F. B. I. Agent, Mr. Matthews, to any trans- 
actions or negotiations he had with Meyer Schneider 
or anybody with reference to this case. 
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THE COURT: Well I will permit hind witht 
notes he can lock at the notes to, with reference’ 
anv conversation or interview with Meyer Schneider 
the defendant. But he has made notes no doubt abou 
many other things in connection with the case that h 
couldn't testify to and wouldn’t be competent evidenc 
at all, and I don't think vou have any right to examing 
notes of that kind. If it was (272) competent evidence 
here, he probably consulted with the United States 
Attorney and found out what would be competent evi- 
dence and what would be admissible and what would 
not. Now your wholesale request. of course, will be 
denied. 


MR. LEIBOWITZ: I am only interested in thos@ 
notes which have to do with his investization of thé 
Case iseall: 

THE COURT: I am interested in those notes wwhics 
have to do with competent evidence here in this case. 
I will overrule your objection. 

WIR. LETBOWNTZ: | have iy excepto 

THE COURT: “Wee “Ra 2e0-2ei. 

A few questions following the above, the Court very 
properly poimted out to counsel that general tishing ex- 
peditions were not proper. 

“THE COURT: He spoke about notes and conver- 
sations with the defendant. Now you are inquiring 
about something that probably would not be admissible 
i evidence. 


MR. LEIBOWITZ: I want to find owt Tiiem ie 
anything there that may contradict him. There may 
very well be something written down that contradicts 
what he says. 


THE COURT: I don't think you have the right to 
go (273) on a general fishing expedition of that kind. 


MR. LEIBOWITZ: All right, I note my objection 
and I would like to have my exception, that is all, 
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THE COURT: It has already been passed on two 
or three times.” (R. 281-282). 

All of the Special Agent’s records or just amy notes 
er records, collateral or remote, concerning ‘‘any trans- 
actions or negotiations he had with Meyer Schneider or 
anybody with reference to this case’ (R. 280), are not 
here, as a matter of unqualified right, subject to inspec- 
tion by the defense for cross-examination purposes. Even 


if, in a similar case, there were a proper foundation—and 


‘there is none at all here—the matter of inspection, and 
its manner and limits, would necessarily be very largely 
within the sound discretion of the Court. 

Note (R. 280-281) that the Court said that inspection 
sould be permitted “ith reference to any conversation 
or interview with Meyer Schneider, the defendant. But 
he (F. B. J. Agent John J. Matthews) has made notes 
no doubt about many other things in connection with the 
case that he couldn’t testify to and wouldn't be competent 
evidence at all, and I don’t think you have any right to 
examine notes of that kind. * * * Now your wholesale 
request, of course, will be denied.” 

Those portions of the printed record which are quoted 
immediately above show quite clearly that the Court vir- 
tually suggested three times that defense counsel forthwith 
narrow his request to those precise notes with which 
Special Agent Matthews had refreshed his recollection 
on direct examination: or at least that he particularize 
his request so that the Court, in passing upon it, would 
know whether a mere memory link, or notes reasonably 
cognate, were sought to be inspected. No such request 


was made, despite what are almost invitations by the 
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Court to do so. The Court was justified beyond disput 
in allowing no “fishing expedition” into all of Specia 
Agent Matthews’ notes. 
The appellant cites, as supporting his position, a deci 
sion of this Court, Brownlow v. United States, 8 F. (2d 
711. The Brownlow case seems to support the Govern: 
ment’s case rather than the appellant’s. The case, as wa 
read it, holds that opposing counsel may be entitled to 
inspect a document used by a witness to refresh hig | 
recollection. That richt has a definite limitation. Opposing 
counsel is not entitled to inspect the entire document 
Opposing counsel may inspect only those parts which 
are called to the attention of the witness or which relate 
to the subject on which refreshment of recollection 1g 
attempted. \We submit that not one case cited by appellant 
will sustain his position. The rule is stated correctly i 
Harper «. Untited States, 73 F. (20) 795, 803, 


(19). It is next contended that the court tndug 
restricted cross-examination of certain government wit 
nesses. One of the victims, Cecil Clyde Goff, is said im 
appellants to have testified to a certain date by refer4 
ence to a memorandum and it is urged that the denial 
of a request by counsel for defendants to see the mem- 
orandum constituted reversible error. The record is 
very obscure as to what appellants desired to see. As- 
suming that the record is as contended by appellants 
that a memorandum was used to fix a date, the error, 
if any, would seem to be harmless. Taylor v. United 
States, 8 Cir., 19 F. (2d) 813; Miller v. United Statesg 
> Cir, 120k (2d) aes 


A situation similar to the one presented in this case 
Was presented in the case of Little v. United States, 93 
F. (2d) 401, 406: 


“(1). It is a generally accepted rule of evidence that 
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the defendant in a criminal case or his counsel has 
the right, upon proper request or demand, to inspect 
and use, for purposes of cross-examination, any paper 
or memorandum which is used by a witness on direct 
examination for the purpose of refreshing his present 
recollection. Lennon v. United States, 20 F. (2d) 490, 
eomeewee.. o);, Laylor v. United States, 19 F. (2d) 
ela, 6l8 (C. C. A. 8); Morris v. United States, 149 
et oizo (C. C. A. 5). It was pointed out by Judge 
Stone in his concurring opinion in the Taylor case, 
supra, that a conviction will not be reversed for a de- 
idioms ticht if it appears clearly on the record 
that no prejudice resulted from the error. In that case 
the memorandum was used by the witness on direct 
examination for the purpose only of refreshing her 
recollection as to whether the circumstance to which 
she testified occurred on the 21st or on the 22nd day of 
the month; and the exact date being immaterial the 
denial of the right was held to be without prejudice.” 


In reading this record, the Court will see that the 
refusal to allow opposing counsel to see the memorandum 
which Matthews had made in connection with the case 
and used solely to refresh his memory on a single ques- 
tion was far from being the circumstance that tipped 
the scales against Schneider and caused the verdict of 
cuilty. 


THE COURT FULLY AND FAIRLY CHARGED 
THE JURY AND THERE WAS NO EVIDENCE 
OF ENTRAPMENT TO EITHER SUSTAIN A 
JUDGMENT OF ACQUITTAL OR TO REQUIRE 
THE SUBMISSION OF THAT ISSUE TO THE 
JURY. 


The objection is made that the Court charged the jury 
that the offense could be committed by negligence. Ex- 
cerpts of the pertinent charge objected to are set forth 
in appellant’s brief (Br. 30-31). The complete statement 
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including what has been set forth by appellant and wha 
has been omitted is as follows: 


‘Now, of course, intent, the intent is always an ¢le 
ment, necessary ingredient to be established in a cas 
of this kind. This is a felony case and the jury befor 
they can convict the defendant must find here in this 
case beyond a reasonable doubt a joint operation of act 
and intent, or what we call in law criminal negligence: 
Now criminal negligence in that connection means the 
doing of an act with a reckless disregard of the con- 
sequences, not caring particularly what happened. 
Now you are unable, of course, any of you to look 
into the mind of the defendant and determine with 
what intent he acted if you believe that he acted im 
accordance with the charge contained im this midiem 
ment. But in order to determine that intent you must 
take into account all of the evidence in the casesame 
all of the circumstances that vou have observed during 
the progress of the trial in connection with the case 
and the facts of the case and sometimes circumstances 
are very important and afford very important evidence, 
and that is for you to say because you judge of the 
facts and the circumstances the same as vou do the 
testimony of the witness from the witness stand. But 
you remember in that connection you are to recall the 
presumption that every sane person is presumed to 
intend the natural and usual consequences of his own 
deliberate act. However, the court instructs that as 
heretofore that you must be satisfied beyond a reason- 
able doubt of his guilt before vou can find him guilty; 
that 1s, you must be satisfied beyond a reasonable doubt 
that he acted, that if he acted at all with a criminal, 
that is to say, with an evil intent to violate the law.” 
(R. 364-365). 

There can be no doubt in this case but that the charge 
of the Court fully and fairly stated the law applicable 
to the evidence before the jury. That is what is required 


in accordance with the rule laid down by this Court in 
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McCoy v. United States, 169 F. (2d) 776, 784-786, and 
in DePratu v. United States, 171 F. (2d) 75, 77. 

' We have heretofore called the attention of the court 
to the fact that defendant’s requested instructions should 
ot properly be considered as a part of the record on 
appeal in this case. 

The requested instructions which were refused are 
urged upon this Court only insofar as they relate to en- 


trapment. The rule on entrapment its: 


“One who is instigated, induced, or lured by an offi- 
cer of the law or other person, for the purpose of 
prosecution, into the commission of a crime which he 
had otherwise no intention of committing may avail 
himself of the defense of ‘entrapment.’ Such defense 
is not available, however, where the officer or other 
person acted in good faith for the purpose of discover- 
ing or detecting a crime and merely furnished the op- 
portunity for the commission thereof by one who had 
Piemicamsire criminal intent.” 22 C. J. 5S) Secy45, 
Rage.o”) 


_ There just wasn’t any evidence on entrapment. dhe 
idea for perpetrating a fraud upon the Government by 
obtaining salvage material from the Airbase at Great 
Falls, Montana, did not originate with Lieutenant Apper- 
son. That idea originated with the appellant. The appellant 
cannot even through a strained analysis of the evidence 
in this case sustain the contention that entrapment existed. 

On November 22nd, the suggestions and proposals 
originated with the appellant (R. 86-90). 

When Schneider arrived at the Salvage Office on No- 
vember 23rd, Apperson made no suggestions to Schneider. 
He testified upon cross-examination (R. 204): 


“A. I placed the file with those turn-in slips in front 
of him. 
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A. Yes, sir. I just put this thing in front of hn 
to see wliat lic wouldmdans 
From there on, Schneider proceeded to obtain possessiot 
of the salvage material described in the turn-in slip 
referred to. Lieutenant Apperson acceded to his request 
The pian of bribing Apperson originated with the ap 
pellant and the Lieutenant merely gave Schneider am 
opportunity to carry out the scheme that he had in mind 
That is not entrapment. 
Patton, et al., v. Waited St@aes. 
42 fed. “(240 ao, 
Buckley vc. Uwmated States, 
Soe (ede 
In the last mentioned case, the Court stated at Page 
Z18. 
“Tt is plain that, if the making of any offer of brib@ 
by Buckley was induced or brought about by Eckhar{ 
the defense of entrapment would have merit; and 
equally plain that, if Buckley first made the otiam 
without any inducement by Eckhart, then all the thinges® 
which Eckhart afterwards did, in assuming to go along 
and in providing the way for Buckley to send inerim 
inating telegrams and make incriminating admissions 
which would be overheard, were legitimate effort td 


get evidence which would tend to prove the crime whic 
had already been committed.” 
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We subscribe to the quotation in appellant’s brief (Br 
40) taken from the decision of the court in Sorrells v, 
United States, 287 U. §. 435, 77 1. Ed. 413. 

The evidence in the present case does not tend to prove 
nor indicate in any way that there was an endeavor to 
cause or to create crime in order to punish it. There was 
no violation of public policy in this case. Public policy 


in this case would demand that Lieutenant Apperson do 
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just exactly what he did do. The idea of bribery origi- 
ated in thought and in deed with the appellant. 

The appellant cites, in support of his case, two decisions 
f this Court: 


Sam Vick v. Umted States, 
240 F. 60; 


Woo Wat v. United States, 
225 6. 412. 


Neither of the foregoing cases support the idea that there 
vas entrapment in this case. The court in those cases was 
concerned with officers of the law having incited the 
arty to commit the crime charged and lured him on to 
its consummation. There was no luring of Schneider. 
Schneider arrived in Great Falls, Montana, and went to 
the Great Falls Airbase prepared to obtain property other 
than that which he had purchased from the Government 
legitimately. His first contact at the Airbase was with 
Sergeant Aulgur and he immediately suggested the pos- 
Boihivsormmaxine a deal with the Sergeant. (R. 221). 
The record is clear that when he found he would be re- 
quired to deal with Lieutenant Apperson rather than the 
Sergeant, his whole program was to obtain the property 
by fraud. Public policy rather than frowning on the 
conduct of Lieutenant Apperson in going along with 
Schneider so that he might be apprehended would demand 
that Lieutenant Apperson do what he did do to prevent 
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frauds upon the Government and apprehend he wl 
would promise a bribe and give a bribe. 
The judgment should be affirmed. 


Respectfully submitted, 


JOHM By TANSi 
Umited Stites tternes 
District of Montana. 


EMMETT C. ANGLAND, 
Assistant United States Attorne 
District of Mientanat 
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Unitep States or AMERICA, 
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APPELLANT’S REPLY BRIEF 


In the present brief we shall attempt concisely to reply 
to the several arguments made by the Government. 

At the outset, appellee (pp. 1-2) takes exception to the 
orm of the record as not being in conformity with the 
rules. Our original intention was to print the entire 
record, but the requests to charge were unfortunately not 
vailable at the time of printing, with the result that they 
were not included. When they finally came to hand, it was 
decided to append them to the brief in order that the Court 
might properly refer to them. Inasmuch as they relate 
solely to points of law and do not impinge upon contro- 
verted factual issues, appellee could in no manner he 
prejudiced by their presentation as part of our original 
brief, and we are surprised that the matter has been made 
the occasion for any comment whatsoever. 

The Government’s position with regard to the duties of 
Lieutenant Apperson (p. +) presently appears to be that 
they may be enlarged by the testimony of Major Redding 
(R. 140-142). Elsewhere the heutenant’s duties are pur- 
portedly described in Government’s Exhibit 7 (R. 141, 340), 
which was the special order giving him, among other things 
‘“orimary duty as salvage and property disposal officer.” 
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This, as we have pointed out in our main brief (p. 20) wa 
not the same thing as “Air Force and Base Salvage Officer? 
the designation employed in the indictment (R. 2-3). The 
Govermnent tried further to fortify its position by reading 
into the record certain excerpts from ExInbit 1, a 700-page 
manual (Rt. 70-77). Incidentally, in relving on this manual} 
we subiit that appellee has misstated the language of the 
record when it declares (p. 5), “He was required to pro: 
tect the interests of the Government and to prevent errors, 
fraud or theft.” A reference to the record itself and tol 
the very page referred to in support of the above assertion 
(R. 76) discloses that the passage in question, as read by 
the United States Attorney, was: 


“And under the paragraph, page 584, marked 
‘Weight, Count and Inspection’: ‘To protect the 
interests of the Government and to prevent errors, 
fraud, or theft, all salvage property sold will be ing 
spected by the salvage oflicer or his representative at 
the time of delivery or shipinent to purchasers. Sale 
vage officers will be on the alert to prevent dishonest 
practices in weighing property. Seales will he pe- 
riodieally examined’.” 


| 


In other words, the regulations included an inspection) 
requirement whose declared purpose was to protect the! 
Government's interests and to prevent errors, fraud or 
theft, and appellee has seized upon this language and ex- 
tended it so as to make such protection and prevention a 
general duty of the salvage officer. 

In the same connection we submit that the testimony of 
Major Redding should not have been received at all for 
the purpose of enlarging the alleged duties of Lieutenant 
Apperson, and objection and exception were duly taken to 
atteinpts directed to this end (R. 146-147). If there had 
been no special order at all, the testimony might conceiv- 
ably have been pertinent, but since the duties were defined 
or specified in the special order, that should have heen 
conclusive. Appellee should not he permitted to sustain a 
vital deficiency in its proof by reliance on evidence that 
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snot competent. This is particularly so since the Govern- 
nent in the first instance offered the document itself as 
wvidence of the duties it sought to impute. 

As to the sufficiency of the indictment, appellee (p. 8) 
minimizes the caption of the first count (‘Offer of Bribe’) 
Ss an inconsequential and unprejudicial mistake. In the 
ase at bar this was not a trivial matter, for defendant 
himself was understandably misled. The Trial Court was 
widently confused and used the words “offer”? and “prom- 
se” interchangeably. With the Court evidently regard- 
ng both coneepts as identical, it is natural that defendant, 
c00, should have difficulty in defending himself against a 
sharge that was ambiguous at best. 

| Appellee misapprehends our purpose in citing Blunden 
v. Umted States, 169 F. 2d 991. The case turned entirely 
upon the iiieeiation’ s failure to allege that the officer in- 
volved had the authority and jurisdiction to act in the mat- 
ter, a feature declared to be “the essential element of the 
offense”. Yet appellee makes the irrelevant observation 
that the Blunden information omitted to charge the com- 
mission of a fraud against the United States; indeed, in 
every case the effect of improperly influencing the decision 
or action is to commit a fraud against the United States 
or give opportunity therefor, for without such fraud or 
opportunity there ean be no offense. 

Although we cited in our main brief (pp. 5-6), United 
States v. Kemler, 44 F. Supp. 649, for our contention that 
both offering and promising are not synonymous inasmuch 
as the statute differentiates between them, and the further 
proposition that an indictment is defective which fails to 
allege that the person acting in an official capacity was 
being bribed in connection with his line of duty, appellee 
fails to answer this argument but relies on United States 
v. Bickford, 168 F. 2d 26, involving the authority of the 
clerk of a court to administer an oath, the indictment being 
for perjury. Needless to say, a court ean always take ju- 
dicial notice of such power, and the situation is not even 
comparable to that of a hase salvage officer, concerning 
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whose duties no court or lawyer could venture more thai 
a conjecture in the absence of specific evidence on the sub- 
ject. Catrino v. United States, 176 F. 2d 884 (cited by a 
pellee, p. 10), dealt with two separate statutes, to wit, sub- 
ornation of perjury and obstruction of justice, and it was 
held that each separate step in a prohibited transactio 
might constitute a distinct criminal offense. 

We urged originally (pp. 20-21) that the record is devoid 
of proof showing that Lieutenant Apperson could have or= 
dered the removal of merchandise from warehouse 1045 
or for that matter from any other place without complete 
compliance with the public sale and competitive bidding 
routine; that his authority to make spot sales was lnnited 
to scrap lumber; and that according to his own testimony 
he could not inaugurate a proceeding for the dispositio 
of property without the prior approval and cooperation of 
Lieutenant Greene. From the cireunstanees surrounding 
these limitations on lis authority we argued that there 
was actually nothing for him to decide and no action to be 
taken by him. In this connection appellee does not argue 
that the merchandise legitimately purchased by appellant 
was not fully paid for in accordance with all the require= 
ments of Jaw and in pursuance of the agreement which had! 
been entered into; in fact, the record abundantly establishes> 
full payment and conformity. Appellee argues that they 
statute prohibits the commission of a fraud and also pro- 
hibits the inducing to do or omit to do an act in violation) 
of lawful duty. However, the important thing to remem- 
ber is that the influencing and the fraud must coneur; the 
unlawful inducing must tend to the commission of a fraud 
on the United States; if the two factors do not coexist, then’ 
there is no bribery within the meaning of the statute. We? 
submit that the Government strains its argument in having 
to establish that there was an influencing with respect to 
an actual duty and reiterates (p. 13), even italicizing they 
contention, that the Base Salvage Officer was required by 
the regulations to protect the interests of the Government 
and to prevent errors, fraud or theft. We have already 
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‘shown, supra, that this argument is predicated upon a 
_garbling of the language of the record and the pertinent 
regulation. It is sufficiently clear that the influencing con- 
demned by the statute must relate to something with re- 
spect to which the official in question has legal power to act. 
If what were involved herein were the disposition of scrap 
lumber, and appellant were shown to have exercised an im- 
proper influence to perpetrate a fraud in that connection, 
there might be a sufficient case within the terms of the law. 
But as the facets are disclosed by this record, the Govern- 
ment’s argument is unsupported either by fact or authority. 

_ Appellee selects certain excerpts from the record and 
quotes them in its brief (pp. 14-15) in a fantastic attempt 
to show that he might conceivably have sent merchandise 
to appellant with no responsibility other than a pecuniary 

liability on his part to the Government. This passage is 

‘completely at variance with everything elsewhere officially 
shown, whether by regulation or testimony, and it is evi- 
dently a ridiculous hypothetical assumption by the witness 

|and the prosecution of some imaginary power on the part 

of Lieutenant Apperson, invoked solely to make the aceu- 
sation herein legally tenable. If the Court may not take 
judicial notice of the lack of any such power, surely the 
bulk of the record contains no evidence to support any 
such statement. 
Appellee cites the Blunden case (169 F. 2d 991) for the 
argument that the statute covers not merely an influencing 
to make a decision but also a situation where the advice 
and recommendation of the official would be influential in 
securing the decision desired—irrespective of the absence 
of authority in the employee to make the final ruling. The 
difficulty with this argument is that there is no evidence in 
the record of any potency attaching to the advice or rec- 
ommendations of Lieutenant Apperson. In the absence of 
evidence that appellant would be in a position to obtain 
the merchandise legally through the intervention of Lieu- 
tenant Apperson, the argument hased on such a supposed 
factor completely collapses. 
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In answer to our argument of reversible error by reason. 
of the reception of the testimony of the witness Walker, — 
the Government argues (p. 21), “It does not appear to us 
that any proper objections were made to the evidence if it 
was objectionable.” In making this assertion, the Gov- 
ernment evidently overlooks or ignores the objection and | 
exception (R. 212-213), following which the witness by his _ 
testimony placed a rather crooked complexion on appellant. — 
Appellee declares further that it finds nothing (p. 22) that 
could be possibly construed as prejudicial to appellant in 
the testimony of Walker. Certainly, the imputation to ap- 
pellant of language like “I am just an everyday guy; can 
you help me out?” was obviously mentioned (R. 213) to 
fasten upon appellant the onus of making overtures di- 
rected towards some ultimate evil end. Appellee in the 
same connection belittles our contention that the testimony 
was at variance with our theory developed on Apperson’s 
cross-examination that appellant came to Montana at Ap- 
person’s instance. If the acts of which appellant was ac- 
cused were wrongful, his prior conduct was cearly of no 
materiality; knowing what he did before would tend to 
prove or disprove his intent; the rule permitting other 
transactions is lmited to cases where the acts of an ae- 
cused are equivocal and susceptible of varying interpreta- 
tions. The Government declares that this is a theory which 
it now finds in our brief but that it is “not an idea that can 
be found in the record in this ease.” This assertion over- 
looks R. 132-133 as well as R. 177-179, from which it actually 
appeared that Lieutenant Apperson made a collect tele- 
phone call to appellant and told him that he had better 
come to Montana. This is an instance of the manner in 
which the Government blandly ignores important elements 
of the case in its efforts to meet our arguments. In the 
same connection it is evident throughout that the authori- 
ties in Montana did go out of their way to accommodate 
appellant, and that Apperson proceeded to hire govern- 
ment labor to do the loading for appellant. 
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On the issue of withholding from appellant the records 
used by the special agent to refresh his recollection, the 
Government cites (p. 26) two cases which are obviously not 
applicable, one of them (Harper v. United States, 143 F. 
2d 795) dealing with the verification of an immaterial date 
and the other (Little v. United States, 93 F. 2d 401) being 
substantially to the same effect—a witness using a memo- 
randum merely to refresh her recollection as to whether 
a certain incident occurred on the 21st or 22nd of the 
month. 

_ Appellee declares (p. 29) that “There just wasn’t any 
ee on entrapment.” Of course, the Government’s 
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ipse dixit does not make it so. There is not need to review 
again the evidence disenssed in our main brief on this vital 
feature of the case (pp. 31-40). It is quite patent that 
when the jacket file was placed by Lieutenant Apperson 
before appellant, the disposal of articles in warehouse 
1045 was not then pending in any official capacity before 
Apperson, and the procedure was followed for one pur- 
pose only, namely, to interest and induce appellant to offer 
a bribe. The approach was the outcome of an arrange- 
rnent with the F.B.I. and the prosecuting officialdom, and 
if the picture disclosed by this record does not constitute 
at least an arguable question of entrapment, it would be 
difficult to envisage one. In any event the issue required 
‘adjudication by the jury. 

For all of the foregoing reasons, as well as those set 
forth in appellant’s main brief, the judgment appealed from 
should be reversed and the indictment dismissed. 


Respectfully submitted, 


Jacosp W. FRIEDMAN, 
Attorney for Appellant. 


Louis M. LetrowItTz, 
of Counsel. 
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